DATED                       


2011

[PUBLISHER]
-and-

THE JISC CONTENT PROCUREMENT COMPANY LIMITED 

(TRADING AS JISC COLLECTIONS) 

________________________________________

[PRODUCT NAME] AGREEMENT

________________________________________

THIS AGREEMENT is made


day of 



2011

BETWEEN:
[PUBLISHER] a company having registered number [insert registration number] and having its registered office at [insert address] or a company whose principal place of business is at [insert address] ("Publisher").

AND
THE JISC CONTENT PROCUREMENT COMPANY LIMITED (TRADING AS JISC COLLECTIONS) (Company Number 05747339), a company incorporated in England and Wales and limited by guarantee whose registered offices is at Ground Floor, Brettenham House South, Lancaster Place, London WC2E 7EN ("JISC Collections")

BACKGROUND

1. [insert product name] and all intellectual property rights therein are owned by or duly licensed to the Publisher.

2. JISC Collections is a company limited by guarantee set up in 2006 by the UK funding bodies to (1) carry on from the UK funding bodies all or any of the businesses of establishing, managing and providing access to the UK learning community and to acquire and grant licences for access and use of learning material for the advancement and benefit of the UK learning community; (2) acquire and grant licences for access and use of electronic resources for the community of bodies and institutions engaged in the provision or support of education, learning and/or research in the UK and elsewhere in the world.
3.  The parties are desirous of reaching agreement to make access to [insert product name] available to Institutions and their users against a set price and on terms and conditions as set out in the model NESLi2 licence for journals which is based on the model NESLI licence for journals. 

IT IS AGREED AS FOLLOWS

1.
DEFINITIONS

1.1 In this Agreement, the following terms shall have the following meanings:

HEFCE 
means the Higher Education Funding Council for England.


"Institutions"

means the institutions identified in Schedule 3.

 "Material"
means the journals or other materials as listed in Schedule 2.

"NESLi2 Licence for Journals"
means the licence, based on the model NESLi2 licence for Journals, negotiated between JISC Collections and the Publisher to be used in connection with the Offer of which a copy is attached in Schedule 4.

"Offer"

means the offer as set out in Schedule 1.

1.2
Headings contained in this Agreement are for reference purposes only and shall not be deemed to be an indication of the meaning of the clause to which they relate.

1.3
Where the context so implies, words importing the singular number shall include the plural and vice versa and words importing the masculine shall include the feminine and vice versa. 

2.
AGREEMENT

2.1
In consideration for the Publisher agreeing to provide access to the Material listed in Schedule 2 to Institutions on the basis of the Offer and the terms of this Agreement and to allow its use in accordance with the terms and conditions of the NESLi2 Licence for Journals as attached in Schedule 4 and JISC Collections agrees to promote the Offer to the Institutions. 

3.
RESPONSIBILITIES OF THE PUBLISHER

3.1.1 The Publisher agrees to:

3.1.1
make the Material available to Institutions in accordance with the Offer as set out in Schedule 1;  

3.1.2
provide access and allow use of the Material in accordance with the provisions as laid down in the NESLi2 Licence for Journals as attached hereto in Schedule 4;

3.1.3
allow the Journals Usage Statistics Portal (http://www.jusp.mimas.ac.uk/about.html) to collect usage statistics on behalf of the Institution and display them to the Institution via the Journals Usage Statistics Portal.;
3.1.4
provide customer support services to Institutions and their authorised users by e-mail or over the phone. This includes answering e-mail queries about the use, functionality and content of the Material within 24 hours;

3.1.5

implement the industry standards as set out in Schedule 5;

3.1.6
provide access to the Material by UK Access Management Federation for Education and Research compliant technologies as a member of /and to join
 the UK Access Management Federation for Education and Research, subject to securing any necessary permissions, licences or consents (including, without limitation, any necessary permissions, licences or consents in respect of Intellectual Property Rights). More information on the UK Access Management Federation for Education and Research can be found at http://www.ukfederation.org.uk, and other means of authentication agreed in writing between the Publisher and JISC Collections from time to time;
3.1.7 
provide JISC Collections by March of each subscription year with a list of Institutions who have taken up the Offer, the option chosen by each of the Institutions, the fee paid for such option and details of each subscribing Institution’s subscription expenditure;

3.1.8
provide JISC Collections quarterly with a complete list of the Material (including comprehensive title information) and the changes in comparison to the list of Material as set out in Schedule 2; and

3.1.9
allow JISC Collections to announce any changes to the Material available to Institutions via the closed section on the NESLi2 website.

3.2
In the event that the Publisher offers the OA-hybrid model to its authors, the Publisher agrees to:

3.2.1
annually review the number of open access articles published in the Material under the OA-hybrid model in relation to the total number of  articles published in the Material. In the event that the proportion of OA articles (in relation to the total amount of articles in the Material) has grown, the Publisher hereby agrees to reflect this by way of a reduction in the subscription prices of the Material for the following subscription year. Such reduction shall be based on the percentage of open access articles published in relation to the total number of articles published in the Material in the previous year;

3.2.2
annually provide JISC Collections with the details of the open access articles published in the Material under the OA-hybrid model by authors of the Institutions. The Publisher should provide the following information:

Article Title

Authors

Institution Name

DOI

3.2.3
provide a discount in the authors’ open access fees of [insert %] for the period [insert period] to Institutions and their authors which subscribe to the Material on the basis of  the Offer. 

4.
RESPONSIBILITIES OF JISC COLLECTIONS

4.1   JISC Collections agrees to:

4.1.1
promote and publicise the Offer to the Institutions via closed mailing lists and a restricted section on a by JISC Collections designated web site; and

4.1.2  
inform the Institutions of any variation from the model NESLi2 licence for journals and attach a copy of the NESLi2 Licence for Journals with the promotion of the Offer.

5.
TERM AND TERMINATION

5.1
The term of this Agreement will be for [yyy] years, which begins on [zzz] and will remain in full force and effect until [xxx], unless terminated earlier as provided for in this Clause 5.

5.2
Any party may terminate this Agreement at any time on the material or persistent breach by the other of any obligation on its part under this Agreement by serving a written notice on the other identifying the nature of the breach. The termination will become effective thirty days after receipt of the written notice unless during the relevant period of thirty (30) days the defaulting party remedies the breach forthwith by written notice to the other party.

5.3
This Agreement may be terminated by JISC Collections on written notice if the Publisher becomes insolvent, admits insolvency or a general inability to pay its debts as they become due, has appointed a receiver or administrative receiver over it or over any part of its undertaking or assets, passes a resolution for winding up other than a bona fide plan of solvent amalgamation or reconstruction, files a petition for protection under any applicable bankruptcy code, or has filed against it or becomes subject to an insolvent petition in bankruptcy or an order to that effect. 

5.4
In the event that JISC Collections becomes insolvent, admits insolvency or a general inability to pay its debts as they become due or is reorganised in a manner that does not provide for the continuation of its functions ["an insolvency event"], HEFCE may assume the functions of JISC Collections under this Agreement and any right, obligation or liability of JISC Collections in connection with this Agreement may be enjoyed, exercised or discharged by HEFCE on behalf of JISC Collections as JISC Collections may from time to time notify to the Publisher in writing. Any discharge of an obligation or liability in connection with this Agreement by HEFCE shall also operate as a discharge of that obligation or liability by JISC Collections. Upon the occurrence of an insolvency event during the term of this Agreement any assets (tangible and intangible including licences and any risk associated with the same) and the benefit of any contracts and licences held by JISC Collections under this Agreement shall be deemed hereby to have been assigned without fee or charge to HEFCE and (as far as the same is practicable) such contracts and licences shall be deemed hereby to be novated with HEFCE in lieu of JISC Collections.
6.
FORCE MAJEURE

6.1
Either party’s failure to perform any term or condition of this Agreement as result of circumstances beyond the control of the relevant party (including without limitation, war, strikes, flood, governmental restrictions, and power, telecommunications or Internet failures or damages to or destruction of any network facilities) ["Force Majeure"] shall not be deemed to be, or to give rise to, a breach of this Agreement.

6.2
If either party to this Agreement is prevented or delayed in the performance of any of its obligations under this Agreement by Force Majeure and if such party gives written notice thereof to the other party specifying the matters constituting Force Majeure together with such evidence as it reasonably can give and specifying the period for which it is estimated that such prevention or delay will continue, then the party in question shall be excused the performance or the punctual performance as the case may be as from the date of such notice for so long as such cause of prevention or delay shall continue. 

7.
ASSIGNMENT

7.1
Except as permitted for under this Agreement, this Agreement may not be assigned by either party to any other person or organisation without the prior written consent of the other party, which consent shall not be unreasonably withheld. All the terms of this Agreement will be binding upon any permitted successor to any party.

8
GOVERNING LAW AND DISPUTE RESOLUTION 

8.1
This Agreement shall be governed by and construed in accordance with English law and the parties irrevocably agree that any dispute arising out of or in connection with this Agreement will be subject to and within the jurisdiction of the English courts.

8.2
The parties agree to use best efforts to resolve disputes in an informal manner, by decision of the Managing Director of the Publisher and the Chief Executive Officer of JISC Collections. Where the parties agree that a dispute arising out or in connection with this Agreement would best be resolved by the decision of an expert, they will agree upon the nature of the expert required and together appoint a suitable expert by agreement.

8.3
Any person to whom a reference is made under Clause 8.2 shall act as expert and not as an arbitrator and his decision (which shall be given by him in writing and shall state the reasons for his decision) shall be final and binding on the parties except in the case of manifest error or fraud.

8.4
Each party shall provide the expert with such information and documentation as he may reasonably require for the purposes of his decision.

8.5 
The costs of the expert shall be borne by the parties in such proportions as the expert may determine to be fair and reasonable in all circumstances or, if no determination is made by the expert, by the parties in equal proportions.

9.
NOTICES

9.1
All notices required to be given under this Agreement shall be given in writing in English and sent by courier, or special delivery to the relevant addressee at its address set out below, or to such other address as may be notified by either party to the other from time to time under this Agreement, and all such notices shall be deemed to have been received three (3) days after the date of posting in the case of special delivery or despatch in the case of courier:


if to JISC Collections:


Lorraine Estelle







Chief Executive Officer






JISC Collections 

Brettenham House South

5 Lancaster Place

London WC2E 7EN


 

l.estelle@jisc.ac.uk


if to the Publisher


[insert details]

10.
GENERAL

10.1
This Agreement and its Schedules constitute the entire agreement between the parties and supersede all prior communications, understandings and agreements (whether written or oral) relating to its subject matter and may not be amended or modified except by agreement of both parties in writing.

10.2
The Schedules shall have the same force and effect as if expressly set in the body of this Agreement and any reference to this Agreement shall include the Schedules.

10.3
It is intended by the parties that HEFCE shall have the right to enforce Clause 5.4 of this Agreement in accordance with the Contracts (Rights of Third Parties) Act 1999.
10.4
The invalidity or unenforceability of any provision of this Agreement shall not affect the continuation in force of the remainder of this Agreement.

10.5
The rights of the parties arising under this Agreement shall not be waived except in writing. Any waiver of any of a party's rights under this Agreement or of any breach of this Agreement by the other party shall not be construed as a waiver of any other rights or of any other or further breach. Failure by either party to exercise or enforce any rights conferred upon it by this Agreement shall not be deemed to be a waiver of any such rights or operate so as to bar the exercise or enforcement thereof at any subsequent time or times.

10.6
Nothing in this Agreement shall be construed to create any relationship of partnership, agency or employment between any of the parties.

SCHEDULE 1: OFFER

[insert offer here]

Provided always in the event that at any time during the term of this Agreement the Publisher agrees to make the Material available to any Institution on better terms than the Offer provided under this Schedule, the Offer shall be varied to that better offer and the Publisher shall forthwith repay to the Institutions the difference.

SCHEDULE 2: MATERIAL

SCHEDULE 3: LIST OF INSTITUTIONS

Further and higher education institutions and research councils in the UK are eligible. From time to time this list is updated.  The most up-to-date information can be found online at: http://www.jisc-collections.ac.uk/Help-and-information/JISC-Banding
This list may be updated from time to time to reflect mergers between Institutions or otherwise.

SCHEDULE 4: NESLI2 LICENCE FOR JOURNALS
[insert here a copy of the negotiated NESLi2 Licence for Journals]

SCHEDULE 5: INDUSTRY STANDARDS
1. In order that the Authorised Institutions can fully assess the use and therefore value of the Licensed Material the Publisher will:

· Provide the Authorised Institutions with fully COUNTER-compliant usage statistics every three months (www.projectcounter.org) 
· Implement the Standardized Usage Statistics Harvesting Initiative (SUSHI) protocol (http://www.niso.org/workrooms/sushi).
2. In order to ensure that the Licensed Material is archived and preserved for future scholarship, the Publisher will:

· Archive the Licensed Material in at least one of the following archiving solutions Portico, Clockss or Lockss and inform the Authorised Institutions in which of the archiving solutions the Licensed Material may be found.
[DETAIL HERE THE ARCHIVING SOLUTIONS WHERE THE LICENSED MATERIAL HAS BEEN DEPOSITED]
3. In order to ensure that the Licenced Material is accessible to all the Authorised Users of the Authorised Institution, the Publisher will:

· Use all reasonable efforts to meet the W3C standards (www.w3.org/WAI/Resources/#in)
4. In order to ensure that Authorised Users can discover and find the Licensed Material, the Publishers will: 
· Use all reasonable efforts to meet the Open URL Standard (www.niso.org/kst/reports/standards?step=2&gid=&project_key=d5320409c5160be4697dc046613f71b9a773cd9e).

5. Because an estimated 40% of full text usage on publisher sites is driven by library databases (including Google Scholar and Next Generation Discovery Tools). A major part of this access flows through OpenURL link resolvers that rely on detailed knowledge base title data provided by the Publisher. 

In order to ensure accurate, up to date representation of the Licensed Material and to ensure Authorised Users have ease of access the Publisher will:

· Use all reasonable efforts to give the link-resolver vendors and A-Z vendors the following information about each title in the licensed material on a monthly basis.

· Title
· ISSN or eISSN
· Previous title, if appropriate
· Previous ISSN or eISSN, if appropriate
· First volume and issue made available as part of the offer or, if volume and issue are not available, first year, final volume and issue or year and URL. (You can get information on the names of the link resolver companies from JISC Collections.)
· Provide the link-resolver vendors with the algorithm or syntax for constructing an article-level link from an article’s metadata within the Licensed Material. 
6.  In order to ensure that journal content remains easily accessible by Institutions and their Authorised Users when there is a transfer of material between parties, and to ensure that the transfer process occurs with minimum disruption, the Publisher will

· Use all reasonable efforts to keep to the Code of Practice of Project Transfer (www.projecttransfer.org)  and  the KBART standards (http://www.uksg.org/kbart/s5/guidelines) and include the KBART 5.3.2.1: data fields and labels detailed below as columns in the tab separated metadata file. All fields should be considered to be mandatory if they exist, and all effort should be made to gather the data, even if it must be obtained from another area of the business or even from an external source.

	publication_title
	Publication title

	print_identifier
	Print-format identifier (i.e., ISSN, ISBN, etc.) 

	online_identifier
	Online-format identifier (i.e., eISSN, eISBN, etc.) 

	date_first_issue_online
	Date of first issue available online 

	num_first_vol_online
	Number of first volume available online 

	num_first_issue_online
	Number of first issue available online 

	date_last_issue_online
	Date of last issue available online (or blank, if

	
	coverage is to present)

	num_last_vol_online
	Number of last volume available online (or blank, if

	
	coverage is to present)

	num_last_issue_online
	Number of last issue available online (or blank, if

	
	coverage is to present)

	title_url
	Title-level URL 

	first_author
	First author (for monographs) 

	title_id
	Title ID 

	embargo_info
	Embargo information 

	coverage_depth
	Coverage depth (e.g., abstracts or full text) 

	coverage_notes
	Coverage notes 

	publisher_name
	Publisher name (if not given in the file’s title)


IN WITNESS the hands of the above parties on the date first above written: -

SIGNED by:





     ________________________

Position:







      
(Signature)

for and on behalf of 





[PUBLISHER]                  

WITNESSED by:




    _________________________

Position:








(Signature)

Address:






SIGNED by:





     ________________________

Position:







        
(Signature)

for and on behalf of 





THE JISC CONTENT PROCUREMENT 

COMPANY LIMITED (TRADING AS 

JISC COLLECTIONS) 

WITNESSED by:




     _______________________











(Signature)

Position:






Address:






�Amend as appropriate
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